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Lawyers and Notaries

Our web page -
wiwwe dowson-par
tners.co.nz
—coantains a list of
the services we
provide and an
insight info our
tecrm.

B INTRODUCING A NEW
STAFF MEMBER

We would like to infroduce Eva Kug, Evais
onginglly from Tahwan and s fluent in
Moandarin,  She has been
admitted os a Bamster
and Solicitor since  Juby
2008, after completing her
studies at the Victoria
University of Waellington.
She is passionate about
Family Law. Her other
preferred areas of practice include family
lifigation, debt recovery, employment,
immigrafion, and general civil litigation. She
will also provide conveyancing services and
wiork on family trust matters,

B DAWSONS - SERVICES

Far nearly 50 yvears, Dawsons have been
dealing with your concerns and meeting
the needs of clients, yvoung and old, At
Doawsons we are commiffed fo providing
high quality service and value far money.
Here's a (non exhaustive) reminder of cur
services:

Business sale and purchase
Asset protection
Property Law

including sale and purchase, refinancing,
sulzdivision and tenoncies

Litigation and disputes resolution
Commercial leases

Corporate structure

Employment law

including perscnal grievances, dismissal
and redundancy, restraint of frade and
employment agreements

Family law and matrimonial
property
including  relationship  and  separafion

dgreements, dissolution application and
issues relating to children

Notary Public

Insolvency and Bankruptcy

Each newsletter we will highlight some of
our services in saome deftal. This edition

features Asset Protection:

B ASSET PROTECTION

Family Trusts

Thera can be much debate as fo whether
to start o Family Trust. But what can a family
trust do for ‘YDU:"‘Y’{)UF fﬂml'f? A FUI’T‘I“"'" Trust
can be a means to:

1. Pratect family and investmeant assets from
business failures

2. Minimise the amount of tax you pay

3. Avoid claims by family members ogainst
assels on death

4. Protect against relaticnship property
(rmatrimeonicl] or de facto/civil union
property claims

5. Protect against the possible
re-introduction of death duty or wealth
foxes

6. Lessen the punitive features of rest home
care subsidies

But by having a Family Trust, it can also

restrict the amount of control over the

assets transferred to the Trust and of course

there can be sorme costs involved.

LOOK BEFORE YOU LEAF - Family Trusts and

The Family Frotection Act

LOOK BEFORE YOU LEAP - Family
Trusts and The Family Protection
Act

Family trusts are an ideal way to profect
assets from various threats, including for
example, claims wunder the Property
(Relationships) Act 1976 and being eroded
by rest home subsidies. However, in the
recent case of X v X, the Court of Appeal
has highlighted the risk of losing control over
assets placed info frust and the difficulty in
getting that control back once it is gone.

Section 182 of the Family Proceedings Act
1980 has been described as being a trus!
busting mechanism whereby the Court can
go behind the provisions of a Trust Deed in
situglions  where there has been a
significant change of circumstances since
the Trust Deed was entered info.
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In X v X, the husband and wife setfled a trust
that, by the time of their separation, owned
assefs worth between $7-F milion. During
the course of the relationship the couple
had moved to Australic and. in order to
make their trust more efficient under
Australiaon tax law, Mr and Mrs X had
resigned as both appointers and trustees of
the family trust,

The ftrustess of a family trost have the
autheorty to deal with the assets of a family
frust. This includes the ability to sell or
purchase  additional  trust  ossefs, allow
charges and mortgages to be registered
over frust assets, as well as distrbuting frust
assefts or trust income fo beneficianas. The
appointers of a trust have the authority to
appoint or retire frustees,

By refiring as both trustees and appointers
of their own famiby trust, Mroand Mrs X
effectively gave confrol of their assefs fo
independeant third party frustees,

Following  the breckdown  of  the
relationship, Mr ¥ applied to the Court
under section 182 of the Act to have the
trust assets of the family trust resetted onto
three new frusts. dMrand Mrs X would each
confrol a trust containing 25% of the assefs
of the former family trust, A third frust would
ke created with the remaining 50% of the
former trust cssets for the benefit of the
couple's children. Despite the fact that the
Trust Deed contained express provisions 1o
cllow for the former famiy frust to be
resetiled, the Court of Appeal dismissed the
application by the husband,

Ore effect of this decision is to limit the
opplicabilty of section 182 of the Family
Proceedings Act and make it more difficult
for the Court fo interveneg in trusts that have
been set up for a legitimate purpose.

The case highlights that when considering
placing assets in a family frust, or dealing
with famibty frust assets. it is crucial to take
great care to consider the legal and
practical implications of the decisions that
you are making. Mr and Mrs X would have
hod fewer proklems if they had retained
the ability to confrol the trust, either by
acting as trustees or, at the very least, by
retaining the power of gppointment

If you have any questions regarding the
above please give us a call or email us or if
you like to read more informafion on the
above please visit owr website -
www.dawson-pariners.co.nz
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B FEATURE ARTICLES

1our il

WIS I INEELEA
Your signature is now reguired on the
standard  “Client  Engogement  Lefter”
before we start any new legal work for you,

Al lovwyers now have Q

legal requirement fo
obtain that “"Client
Engogement Letter”

wheraver possible.

Our “Client Engagerment
Letter” {and related
paperwork) can (8]
viewed an our website,

Your signature is also needed (and with
current photo I for any
land/conveyancing transactions.

The Land Transfer Office has dermanded
cument photo 1D, fo lessen the chance for
fraud, in the now ol elecironic land
registration system.

Powers of Altorney

Enduring Pc
On 24 September 2008, the Act goveming
powers of attorney was amended. In brief,
fhe Act has mode powers of attomey
documents more secure meaning they are
less able to be abused by attomeys to
whom power to act on a donor's behalf is
given.

Among other things, the signature of the
donor must be witnessed by a lawyer,
qualifying legal executive, or an officer of a
frustee comporation, The witness to the
donor's signature must certify that hefshe s
independent of the Attorney.

Therefore, in the common situation where a
huslbband and wite wish fo appoint each
other as afforneys, advice from two
qualifying witnesses such s a
lcrwryer/gualifying legal executive/officer of
a frustee corporation is a necessity. Both
porties should =l fheir witness
independently of the other,

The independent advice requirement wil
be the maojor effect of this amendment and
iz one of the megsures that gim to ensure
powers of attomey achieve what thay set
out to achieve.

Mortgagee Sales - put your ducks in a row
before you put pen to paper

If vou buy Q property
at a mortgagee sale,
be aware that you
are entering a
contract that is quite
different in its nature
to an agreement
entered into in other
circumstances.  The
agreement is likely to
be weighed heavily
in the morigaogee's
favour as martgages
factors outside of the

involve
merfgagee's confrol, which it will want fo
protect itself from. This may include a very
unwiling and impecunious owner occupier
who is being forced fo leave their home by
the marfgages which assisted them fo get

sales

there in the first  place. In such
circumstances the mortgogee s wsually
unwiling fo negofiate terms with the
purchaser and adopts a fake-if-orleave-it
stance,
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It 5 not uncommon for purchosers to face
difficulties after setftlement, such as having
to evict o previocus ownsr occupisr or
having to deal with domage caused to the
house by the dsgruntled owner. In one
instance the occupisr took all the chattels
from the property ond sold them to pay
other sundry debts, leaving the purchoser
cut of pocket.

Other common issues for purchaossrs ot
mortgages soles can include:

+ There iz less protection for purchasers as
the ogreement usually does not include
standord provisions. For exampls, the
morgagee will hove removed the
section in the agresment reloting to the
vendor's warranties and  will have
removed the rght for the purchaser to
approve fifle. Often purchasers will not
be able to wview the propery
beforehand os the owner does not allow
an inspection, so it will not be clear
whether work has been camed out that
should have required a permit.

+ Purchasers may not be able to claim
against the morgagee for lote
settliement/possession as there maoy be
stuations where the morgagee s
uvnable 1o ewct the owner. The
morgagee does not guarantes thot it
will give vacant possession on the day of
settlement.

* Once the confroct & signed it s
unconditional ond so reguires thorough
due diigence prior fo signing. Even
though o confract is unconditional, the
terms may allow the bank to cancel the
ogresment prior to sstilement if the
owner poys the debt. This means the
purchaser iz unable to know whether
settlement will actually occur until the
day of settflement.

+ The morfgoges may requre  the
purchaser to insure the property from the
moment the ogreement iz signed,
because the morgoges ceaoses to
accept responsibility for loss from the
moment the hammer falls.

Buying a vacont property at a morgagee
sale reduces the chance of the house and
chaottels being inferfered with prior o, or
after, settlement.

Morngogee sales offer an opportunity to
buy o property at o reduced cost. To lessen
the chances of problems occurmng you
must understand the agreement well and
undertcke a thorough dus diligence
investigation pror to entenng into the
agresment. You should sesk legal advice
befare the auction, s well os checking the
tfitle, council records and the property in
advance, if possible. Howsver, thers may
still be some issues that anse that are out of
vour control as purchaser.

The above iz by no means an extensive list
of the ssues that o purchaser could face,
bt it iz o reminder to put vour ducks in a row
before putting pen to paper.

Early Release Of Deposit

If vou are a purchassr of a property, hove
paid the deposit on the unconditional date,
and are subseguenthly osked to agres fo on
early releose of the deposit o the vendor
[guite a common request], then think
again! When o deposit & poid, the
stakehclder (usually o recl estate agent) is
required to hold it for 10 days. Vendors often
ask the agent to releoss the deposit earfy to
use it as a deposit on another house. The
agent can do so, provided the purchaser
agress. Be wary of ogresing to the releass,
becouse the transaction might not settle. If
the transaction does not setile and the
vendor hos already spent the deposit, you
as the purchaser hove no security and your
deposit is gone.

Retention of the deposit until settlement by
the stakeholder hos mernt, especially where
there & o mortgoge on the fitle. If thers 5 a
mortgage, be aware that the deposit might
be nesded to settle the vendor's mortgags
debf, and if relegsed =arly and spent in
other ways by the vendor, then the vendor
might not be able to dischaorge the
mortgage.

The key 5 to consider the ssues corefully
before agresing to the early release of the
deposit, porficularly where the fitle &
encumbered.

CONSUMER GUARANTEES ACT - AN
OVERVIEW

The Consurmer Guaranteses Act 1993 (the
Act] does exactly what its name suggests; it
sets out statutory guarantees that goods
and services must mest. However, although
it covers a broaod ronge of doy-to-doy

tronsoctions, the Act does not opply to
every sale and purchose.

There are two central reguirements of the
Act. Firsthy, that the goods and services must
howe been sold or provided by someons “in
trade", such as a shop seling goods or a
person whoss work involves them providing
a service. Secondly, the protectfion onby
applies to someone who 15 o ‘consumer’.
The Act provides thot a ‘consumer’ is
someone who gcquires goods or services
that are ordinanly acgured for personal,
domestic, or household uze or
consumption. The definition focuses on
what 5 being purchased, rather than on
whao iz purchosing . Bxamples of things
covered by the Act would include the
purchase of goods such as clothes, o DVD
ployer, a car and grocenes. of senvices such
as cor repairs, house painting, o haircut or
accountancy services.

Because the guarantees are statutorny, they
apply whether or not they are menfioned in
any confract that relates to the supply of
the goods ond services. Howswver, it s
important to know that a suppler caon
exclude the guorantess if the goods or
ssrvices arse bought for business use. For
example, if you buy an ordinary household
dishwwasher for uss in the office, the supplier
may expressly contract out of the
guarantess.
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The Act also does not cover goods or
services that are ordinarily bought  for
commercial  use, such  as  farming
equipment or a printing press. Nor does il
cover items bought privately, such s from
a garage sale or a school fair,

There are a range of guarantees set oul in
the Act. Essentially they reguire goods to be
of acceptatle quality, This means they must
be fit for thelr normal purpose, free from
minor defects, safe and durable, For
exampla, o hairdryer must blow hot air, not
stop working  infermittently  because it
overheats after a few minute: uvse, and
keep functioning for o reasonable time
after yvou buy if.

Similar  guarantees  exist for  services,
including the service being provided with
regsonable care and  skill, within @
reasonable time (unless you agree fo a
specific time). for a recsonable price (unless
you agree to a specific price), and fif for the
purpose you bought it for. For example, the
Act will be breached if yvou hire someone to
paint your small house and they haven't
finished the job two months after starting it,
or they use the wrong type of paint, or
charge you ftwice as much as painters
noarmally charge for painfing a house like
WOHLITS.

If the foult can be fiked or repaired, you
must give the supplier the opportunity to fig
the problem. They don't have to refund
your money if they repair the problem, or
provide a replacement item. If they do nol
fix the problermn within o regsonable time
you may take steps to fix it yourself and
claim the cost of doing so from the supplier.

THE EARLY BIRD CATCHES THE
WORM — TIME LIMITS IN CIVIL
CLAIMS

Imagine that 2008 was just net your year, It
egan with the discovery that your home,
bought four years ago, is a leaky home and
needs major repairs that will cost over
$200.000.

A short time  Ioter your
widowed mother died.
leaving her entire estate,
wiorth saveral rmillion
dollars. to  your siblings
because of a recent falling
out with you — and that
after years of living with you
and your family. Then, twe

|
months ago, you lost your job because you

stood up to your manager, who 5 A
workplace bully. The final straw come when
your plasma TV died last night durnng o test
match, after having intermittent problerms
since you bought it 18 menths ago.

You decide it is time to rght some wrongs
and go to see your lawyer. One of the issues
that wil be raised with you is limitation
pernods, which are time limits within which
certain claims must be braught.

Some of the limitation perods that might
apply in the present scenario include the
following.

You believe that the real estate agent who
sold you the house misled you and you
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would like to bring a claim under the Fair
Trading Act 19864, Howewver, your claim
under that Act might be bared because
applications under the Fair Trading Act must
ordinarly be mode within fhree years of the
date of the event.

You then consider bringing < claim through
the Weatherfight Homes Resolution Service
against the architect, the developer, the
builder, the roofing company and the
council that issued the code complionce
cerfificate. Unforfunately, the house is 11
vears old and section 323 of the Building
Act 2004 prevents claims being brought 10
yedrs of more after the date the work was
caried out.

You may have befter luck binging o claim
against your mother's estate pursuant to
the Family Protection Act 1955 (or on the
basis of o testamentary promise, if yvou had
been led to believe that vou would inherit
some of the estate). The general rule for
bringing such claims is that they must be
fled within 12 months of the date that
administration or probate is granted.
Howeaver, in cergin circumstonces you
need fo be even quicker. because the
estate may be distributed after six months.
What about your case for unfair job
dismissal? If you wish to bring a personal
grievance pursuant to the Employment
Relations Act 2000 against your employer, it
must be submitted to the employer within
20 days from the dafe you were dismissed.
Surely the Consumer Guarantess Act 1993
won't let you down., However the Act
provides that you must reject goods "within
a reasonable tima” and what is reasonable
will depend upon the type of goods and
how they were wsed. You might not be
enfitled to compensafion if it fums out thot
the minor problems yvou have been having
for 18 months should hove been fixed and
wolld have prevented the TV from
stopping altogether.

These are only o handful of examples of the
limitation pericds that apply to o vast amay
of legal situations. While some of the
imitation periods can be extended by a
court, the examples highlight that it may be
crucial fo seek legal advice as soon os
possible, Most claims must be brought
within a certain fime, or the cpportunity fo
obtain a remedy will be lost.

B CLOSING

We hove made every effort fo bhing our
client mailing st as up to date as possible,
However if you find the details we have are
incomect, or if you find you are receiving
more than one of these newsletters per
household, please telephone aur
receptionist, quoting the client number
(found on the envelope on the right hand
side opposite your name and address) and
bring us up to date. K you would rather not
receive our newsletter plecse alio advise
our receptionist and we wil remove you
from our mailing list.
Altematively, you can also email us guoting
your client nurmber tor
or go to
our “Client Update” section found on our
wizh site: www.dawson-pariners.co.nz.

f"‘I:_}'isn::I::Jimer. This  newsletter E\"l
prepared exclusively for clients and
membears of Dowsons, It s not
intended to be specific advice. Mo
liakility is assumed by the authors, or
publishers, for any losses suffered by
any person relying directly or
indirectly upon this newsletter. It is
recommendead that clients should
consult a senior representative of
the firm before acting upen this

-anormntion.




